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RECENT CASE NOTES 

Bankruptcy — Provable Claims — Unliquidated Damages for Fraud of 
Partners. — Through the fraud of its agent, a partnership sold to the peti- 
tioners drafts and checks which were not paid. The drafts and checks were 
not signed nor negotiated by either partner but their proceeds were used in 
the partnership business. The petitioners' claim against the bankrupt firm was 
proved and allowed. They also filed proof of claim for damages due to the 
fraud against each partner's individual bankrupt estate. Held, that the claim 
against the individual estates was properly disallowed, because claims based 
on mere torts are not provable, and double proof is not permissible when the 
partners individually receive no unjust enrichment beyond what occurs to the 
firm. Schall et al. v. Cantors et al. (Jan. 5, 1920) U. S. Sup. Ct. Oct. Term, 
1919, No. 84. 

This important decision by the court of final authority puts to rest two much 
mooted controversies. The first was whether clause b of section 63 of the 
Bankruptcy Act merely provides the procedure for liquidating claims of the 
classes declared provable by clause a, or whether it had the further effect of 
admitting all unliquidated claims including torts. The federal courts generally 
have adopted the former view. See Collier, Bankruptcy (nth ed. 1917) 976. 
But the opposing argument, strengthened by the contention that the 1903 amend- 
ment to section 17 amounts to a legislative construction that tort claims are 
provable, was somewhat difficult to meet. Cf. Brown v. United Button Co. 
(1906, C. C. A. 3d) 149 Fed. 48. The opinion in the instant case leaves nothing 
further to be said on the subject. Of course, where the tort may be waived 
and an action brought in quasi-contract, a provable claim exists. Tindle v. 
Birkett (1906) 205 U. S. 183, 27 Sup. Ct. 493. The second mooted point was 
whether, when the tort was waived, double proof could be made against the 
partnership and the individual partners' bankrupt estates on the theory of joint 
and several liability. Cf. In re Coe (1910, C. C. A. 2d) 183 Fed. 745 (allowing 
double proof); cf. Reynolds v. New York Trust Co. (1911, C. C. A. 1st) 188 
Fed. 611 (disallowing it). If, as in the present case, the individual partners 
receive no enrichment beyond that which accrued to the firm, the rejection of 
double proof appears clearly to accord with the distinction between firm and 
individual debts recognized by section 5. Whether proof against the partner- 
ship would preclude a suit in tort against the partners is a question upon which 
the authorities are not in accord. See (1919) 28 Yale Law Journal, 409. 



Corporations — Municipal Corporations — Invalid Bonds — Liabilities to 
Holders. — A city made contracts for improvements and issued bonds under a 
statute which was later held unconstitutional. The defendant purchased some 
of these bonds in good faith and sold them to the plaintiff, who sued the 
defendant to recover the purchase price. The city was joined as a party 
defendant. Held, that the plaintiff should recover from the defendant; and 
that the defendant should recover from the city. City of Henderson v. Redman 
(1919, Ky.) 214 S. W. 809. 

Bonds issued by a municipal corporation under an unconstitutional statute 
are invalid. Norton v. Shelby County (1886) 118 U. S. 425, 6 Sup. Ct. 1121; 
Wilkes County v. Call (1898) 123 N. C. 308, 31 S. E. 481. If the municipality 
has no power to make the attempted contract, and if a recovery of the benefits 
received would increase the burden of the taxpayers, no recovery can be had, 
either under the contract or in quasi-contract. McDonald v. Mayor, etc., of 
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New York (1876) 68 X. Y. 23; South Covington Dist. v. Kenton Water Co. 
(1904) 117 Ky. 489, 78 S. W. 420. Hence, where the invalid bonds were given 
to the contractor for work done pursuant to an ultra vires contract, the holder 
had no remedy against the city. Cohen v. City of Henderson (1918) 182 Ky. 
658, 207 S. W. 4. Generally, if recovery by the plaintiff seems mere restitution 
of what the municipality has unlawfully received, recovery is allowed in quasi- 
contract. Long v. Lemoyne Borough (1908) 222 Pa. 311, 71 Atl. 211; Butts 
County v. Jackson Banking Co. (1908) 129 Ga. 801, 60 S. E. 149. But, by the 
weight of authority, money paid for unauthorized municipal bonds cannot be 
recovered, because payment of the purchase price with interest would accom- 
plish the prohibited purpose— namely, a loan to the city for interest. Litchfield 
v. Ballon (1884) 114 U. S. 190, 5 Sup. Ct. 820; Cawker v. Central Bitulithic 
Paving Co. (1909) 140 Wis. 25, 121 N. W. 888. These decisions seem to be 
based on an erroneous conception of the nature of a quasi-contract. The instant 
case, in reaching the opposite conclusion, is supported by some authority. Paul 
v. City of Kenosha (1867) 22 Wis. 266, 94 Am. Dec. 598; Brown v. City of 
Atchison (1888) 39 Kan. 37, 17 Pac. 465. And it is submitted to be the better 
view. It would seem that neither sound public policy nor an adequate protec- 
tion of the taxpayers should require such an inequitable result as would follow 
from holding that a city is not under duty to repay funds which have been paid 
into its treasury for a consideration which has failed. 



Constitutional Law — Interstate Commerce — Effect of State Regula- 
tions—Width of Car Platforms. — The Public Service Commission of Penn- 
sylvania ordered the defendant railway company to comply with the state law 
and equip the last car on certain of its trains with a thirty-inch platform. On 
the defendant's refusal to so equip its mail trains moving in interstate business, 
action was brought and judgment was granted in the state court for the 
plaintiff. The defendant appealed on the ground that the state law violated 
the commerce clause of the federal Constitution. (Art. 1, sec. 8.) Held, that 
the judgment be reversed, because this was a matter requiring uniformity of 
regulation, and because national regulation had already gone so far as to 
exclude state action. Clark, J., dissenting. Perm. R. R. v. Public Service 
Commission of Pennsylvania (1919, U. S.) 40 Sup. Ct. 36. 

The power to regulate commerce is plenary and action by Congress within 
that power is supreme. Gibbons v. Ogden (1824, U. S.) 9 Wheat. 1. Even 
state action in aid of the federal regulation is ineffective. Southern Railway 
v. Railroad Commission of Indiana (1915) 236 U. S. 439, 35 Sup. Ct. 304. And 
even where no action has been taken by the federal government, if the subject 
is one requiring uniformity of treatment, no state may pass laws concerning 
the same. Hall v. DeCuir (1877) 95 U. S. 485. But in matters not requiring 
uniformity, state regulation is permissible until Congress acts. Cooley v. Board 
of Wardens (1851, U. S.) 12 How. 299. These general rules are not now 
subject to question, but their application to particular sets of facts is difficult. 
In the principal case certain regulations of the Interstate Commerce Commis- 
sion relating to cabooses on freight trains were considered as a national regu- 
lation which excluded state regulation in the matter of end cars on fast mail 
trains. The national act might have been deemed limited, allowing state action 
in the untouched field. Cf. Atlantic Coast Line R. R. v. Georgia (1914) 234 
U. S. 280, 34 Sup. Ct. 829. The other ground of the decision in the principal 
case was that the width of car platforms is a matter requiring uniformity. 
Yet it has been held that a state may regulate the type of headlight to be used. 
Atlantic Coast Line R. R. v. Georgia, supra. Or the state may regulate the 
manner in which passenger trains shall be heated. New York, N. H. & H. R. R. 



